STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON, DI VI SI ON
OF FLORI DA LAND SALES,

CONDOM NI UMS AND MOBI LE HQOVES,

Petiti oner,
VS. Case No. 98-4143
RONALD DeMARCO

Respondent .
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RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on January 27, 1999, via video teleconference with sites in
Tal | ahassee and Fort Lauderdal e, before El eanor M Hunter, a
desi gnated Adm nistrative Law Judge of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: WIIliam Qglo, Attorney
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

For Respondent: Fred C. Bamman, |11, Attorney
Law O fices of Bamman and Guinta
Post O fice Box 399
Ponpano Beach, Florida 33061

STATEMENT OF THE | SSUE

The issue is whether the Respondent is entitled to the

i ssuance of a state |icense as a yacht and ship broker.



PRELI M NARY STATEMENT

The Respondent, Ronald DeMarco, was a |licensed yacht and
ship broker in Florida. On April 29, 1996, M. DeMarco entered a
guilty plea to conspiracy for stealing, altering identification
nunbers, and then selling certain boats. As a result,

M. DeMarco's license was revoked on Decenber 18, 1996. Having
had his probation termnated early, M. DeMarco is again an
applicant for a yacht and ship broker's |license. On August 4,
1998, the Departnent of Business and Professional Regulation,
Division of Florida Land Sal es, Condom ni uns and Mbil e Hones
(Departnent) issued a notice of intent to deny license
application, which M. DeMarco challenged in this proceeding.

At the hearing, the Departnent presented the testinony of
Peter Butler, Sr., Senior Managenent Analyst |1, the head of the
Section of General Regul ation which adm nisters the Yacht and
Ship Brokers' Act of 1988. W thout objection, the Departnent's
Exhi bits nunbered 1-7 and 9-11 were received into evidence.

Based on objections, the Departnment's Exhibits nunbered 12 and 13
were not received into evidence. Respondent presented the
testi nony of Ronald DeMarco and of fered no exhibits.

At the conclusion of the final hearing, counsel for the
parties agreed to file proposed recomended orders on or before
45 days after the transcript of the final hearing was filed. The
Transcript was filed at the Division of Adm nistrative Hearings

(DOAH) on March 5, 1999, followed by a Proposed Recommended O der



and Closing Statenment received fromthe Departnment on April 19,
1999. On May 24, 1999, the Respondent, M. DeMarco's Proposed
Recomended Order and O osing Argunment were received, but were
chal l enged as untinely in the Departnent's June 1, 1999, Mbdtion
to Strike. 1In a Response to the Mdtion to Strike, the Respondent
asserted that he has never received a copy of the Transcript. In
fact, the Transcript denonstrates that only the Departnment's
counsel answered in the affirmati ve when asked about ordering a
Transcript. (Attached to Motion to Strike, T.6.) Froma careful
readi ng of the Transcript, however, it is apparent that the
parties never stated explicitly that the tinme for filing proposed
recommended orders began when the transcript was filed at DQOAH.
Based on the anbiguity in the record, the Motion to Strike is
deni ed.

FI NDI NGS OF FACT

1. Ronald DeMarco is 52 years old, and a resident of Coral
Springs, Florida. He is a co-owner of International Yacht
Brokers, Inc., in Mam Beach. The conpany whi ch was opened
approxi mately six or seven years ago, is owed by M. DeMarco and
a co-owner, Angela Chiarello.

2. M. DeMarco noved to South Florida from New York in 1986
and, in May 1991, becane a licensed ship and yacht broker. The
Depart ment of Business and Professional Regul ation, D vision of
Fl ori da Land Sal es, Condom niuns and Mobile Hones (Departnent) is

the state agency which adm nisters the Yacht and Ship Brokers



Act, Sections 326.001-326. 006, Florida Statutes.

3. M. DeMarco was hired, by Anthony Gal gano, as an
enpl oyee of Hi dden Harbour Marina. M. Galgano was M. DeMarco's
wi fe's cousin's brother.

4. After Hi dden Harbour Marina was sold, M. DeMarco
continued to work for the new owner. M. Gl gano noved to
another office at the end of the sane yard.

5. M. DeMarco entered into a plea agreenent signed by a
United States District Judge for the Northern District of Chio,
dated April 29, 1996. |In the agreenent, which was received as
Petitioner's Exhibit nunber 3, M. DeMarco acknow edged that the
governnment coul d prove, beyond a reasonabl e doubt, that he
conspired with Anthony Gal gano and Lauren Freidman to steal and
obtain by fraud, alter the hull identification nunber, and sell a
28' Regal boat. In June 1990 M. DeMarco notarized fal se
docunents purporting to transfer title to the 28 boat.

6. In the plea agreenent, M. DeMarco al so acknow edged his
i nvol venent, with Angel a Chiarello, Anthony Gal gano, and ot hers,
in a conspiracy to steal, alter the identity of, and sell in
interstate and foreign comerce a 36' Regal Commobdore boat.
According to the affidavit, M. DeMarco directed his co-
defendant, Ms. Chiarello, to notarize docunments related to the
transfer of the 36' boat, in June 1991.

7. M. DeMarco testified that he was 45 years ol d when he

notari zed the docunent at issue. Despite the description of his



activities in the plea agreenent, M. DeMarco also testified that
he was only charged with one count of notarizing a fraudul ent
docunent, that related to the 28 Regal, and that he only pleaded
to that one count. (T. 192.)

8. As aresult of the plea agreenent, in 1996, M. DeMarco
was placed on probation for three years and fined $2,000. The
Judgnent, dated April 29, 1996, was received in evidence as
Petitioner's Exhibit nunber 2. On June 24, 1998, M. DeMarco's
probation was term nated early.

9. According to M. DeMarco, he accepted the plea agreenent
because he did not have noney for an attorney, although he did
have a public defender. He also testified that he spoke to
Peter Butler, the head of the section of the Departnent which
regul ates ship brokers, while he was considering accepting the
offer of a plea. M. Butler told M. DeMarco that his |license
woul d be the subject of a Notice of Intent to Revoke as a result
of a plea. According to M. DeMarco, M. Butler also told him
that he would get his license back " . . . as soon as all ny
comm tments were done, probation and community service and stuff
like that . . . ." (T. 188.)

10. M. Butler testified, refreshing his nmenory with
cont enpor aneousl y taken notes of their tel ephone conversation on
June 29, 1998, that he told M. DeMarco that anyone could apply
but he should review applicable rules and statutes, and that the

Department would review his application. He denied telling



M. DeMarco that he would be eligible to get his |icense back
when his probation was term nat ed.

11. M. Butler testified that sone convicted felons are
licensed by the state as yacht and ship brokers. O
approximately 3,800 licenses issued, with 1,700 currently active,
M. Butler would guess that fewer than 100 of those |licenses are
issued to persons with felony convictions. By error, M. Butler
issued a license to a convicted felon who was living in a hal fway
house at the tinme. After M. DeMarco brought that matter to
M. Butler's attention, the Departnent issued a Notice of I|ntent
to Revoke the license. (T.62-6 and 95.)

12. Under the Yacht and Ship Brokers' Act, the Departnent
does not reqgqulate the selling and buyi ng of new boats of any size
or used boats equal to or smaller than 32 feet or in excess of
300 gross tons. The buying or selling of one of the vessels
described in M. DeMarco's plea agreenent would not be regul at ed
under the Act.

13. In his cross-exam nation of Peter Butler, the
Respondent' s counsel also established that M. Butler did not
check M. DeMarco's letters of reference, and could not refute
their representations concerning M. DeMarco's good nor al
character and integrity. Five of the eight letters of reference
submtted to the Departnent by M. DeMarco were dated prior to
the date of his conviction.

14. M. Butler noted, in his testinony during cross-



exam nation, that Rule 61B-60.003(3)(a)7., Florida Admnistrative
Code, provides in pertinent part:

c. Except as provided in sub-sub-paragraph
6.d. of this rule, no information relating to
crimnal, admnistrative or civil actions
shal |l be considered if nore than 5 years has
el apsed fromthe satisfaction of the terns of
any order, judgnent, restitution agreenent,

or termnation of any adm nistrative or
judicially-inposed confinenment or supervision
of the applicant, whichever is nore recent.

d. Any action, proceeding, or grievance
filed against the applicant, individually or
ot herwi se, which relates to the applicant's
prospective duties, responsibilities, and
obligations of l|icensure under chapter 326,



Florida Statutes, nay be considered with no
limtation as to tine.

15. Inreviewwng M. DeMarco's application, M. Butler
determ ned that the application failed to denonstrate that the
applicant is of good noral character. He al so determ ned that
not nore than five years have el apsed subsequent to the
conpletion of his "penalty phase" and that his crinme was
"industry-related". (T. 66.) Followng a review by a staff
investigator, M. Butler's recommendation to deny a license is
reviewed in the Departnent by sonmeone on the legal staff, the
bureau chief, and ultimately signed by the Division D rector.
(T. 52, 53 and 93.)

CONCLUSI ONS OF LAW

16. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this
proceedi ng, pursuant to Sections 120.57 and 120.60, Florida
St at ut es.

17. The Departnent of Business and Professional Regul ation,
D vision of Florida Land Sal es, Condom ni uns and Mbbil e Hones
(Departnent) is the agency of the State of Florida authorized to
adm ni ster the Yacht and Ship Brokers' Act, Chapter 326, Florida
St at ut es.

18. Ronald DeMarco, as an applicant for |icensure whose
license was prelimnarily denied by the Departnent, bears the
ulti mate burden of denonstrating, at hearing, by a preponderance

of the evidence, his entitlenent to a license. See Pershing




| ndustries, Inc. v. Departnent of Banking and Fi nance,
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The Departnent issued a Notice of Intent to Deny

Li cense Application to M. DeMarco based on his failure to

certify that he has never been convicted of a felony.

Subsection 326.004(6)(b), Florida Statute. Rule 61B-

60. 003(3)(a), Florida Adm nistrative Code, |lists factor

s for

consi deration of good noral character, and is as foll ows:

(3) Review for Good Moral Character.

(a) When the application has been determ ned
to be in acceptable form the division shal
eval uate the application and make appropriate
inquiry to determ ne the applicant's noral
character. For the purposes of this rule,
the followi ng factors bear upon good noral
character:

1. The conpletion of a crimnal history
check by the Florida Departnent of Law

Enf orcenent that reveals no convictions of a
fel ony, no convictions of a m sdenmeanor

i nvol ving noral turpitude, and no pl eas of
nol o contendere, pleas of guilty, or verdicts
of guilty to a felony charge or of any non-

f el oni ous of fense involving noral turpitude,
fraud, theft, dishonesty, assault and
battery, or false statenent; and

2. CGuvil lawsuits and adm nistrative actions
beari ng upon noral character (e.g., fraud,

m srepresentation, theft, assault and
battery); and

2d
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3. Applicant's prior history of unlicensed
brokering or sales activity in the State of

Fl ori da subject to the provisions of chapter
326, Florida Statutes; and

4. Tendering to the division a bank or other
depository check for paynent of any fee,

whi ch check | acks sufficient funds on deposit
inor credit with such bank or depository
with which to pay the sane on presentation,
where the applicant, upon notification of
sane by the bank or division, fails to redeem
the check or otherwi se pay the fee within 21
days of such notification; and

5. Oher relevant information generated in
the course of the application process which
bears upon the applicant's noral character,
including but not limted to those acts
descri bed by section 326.006(3), (4), Florida
Statutes; and

6. Failure of the applicant to provide ful
and conpl ete disclosure, or to provide
accurate information, on the application for
i censure.

7. The foregoing factors shall be considered
in determ ning whether an applicant is of
good noral character for purposes of

I i censure under chapter 326, Florida
Statutes, if they conmply with the follow ng
gui del i nes:

a. The disposition of crimnal charges shal
be considered if such constitutes a felony,
or if such constitutes a m sdeneanor

i nvol ving noral turpitude, fraud, theft,

di shonesty, assault and battery, or false
statement .

b. The disposition of any adm nistrative
action or of any civil litigation involving
fraud, m srepresentation, theft, assault and
battery, or noral turpitude shall be
considered if such results in a determ nation
agai nst the interests of the applicant.

c. Except as provided in sub-sub-paragraph
7.d. of this rule, no information relating to

10



crimnal, admnistrative or civil actions
shal |l be considered if nore than 5 years has
el apsed fromthe satisfaction of the terns of
any order, judgnent, restitution agreenent,

or termnation of any adm nistrative or
judicially-inposed confinenment or supervision
of the applicant, whichever is nore recent.

d. Any action, proceeding, or grievance
filed against the applicant, individually or
ot herwi se, which relates to the applicant's
prospective duties, responsibilities, and
obligations of l|icensure under chapter 326,
Florida Statutes, nay be considered with no
[imtation as to tine.

e. Oher considerations such as term nation
of probation, conpliance with and
satisfaction of any judgnment or restitution
agreenent nmay be considered as evi dence of
rehabilitation of the applicant's good noral
character.

20. The argunents presented on behal f of the Respondent are
as follows:
(a) that he was not in fact guilty of all or
sonme of charges included in the plea
agr eement ;
(b) that M. Butler assured himthat he
woul d be issued a need license at the end of
hi s sent ence;

(c) that M. Butler did not check his
ref erences;

(d) that the Departnent has |icensed ot her
convi cted felons;

(e) that his crime was commtted nore than
five years and was not industry-rel ated; and

(f) that he has been fully punished and has
travel ed the road toward rehabilitation for
obt ai ning a yacht brokers' |icense.

21. In response to the attenpt to dispute facts included in

11



the plea agreenent, the Departnment cited MG aw v. Departnment of

State, Division of Licensing, 491 So. 2d 1193 (Fla. 1st DCA

1986). In McGaw, the Court held that the Departnent correctly
denied a request for a formal hearing in which a |Iicensee
admtted a conviction, but sought to present an excul patory
version of the facts. 495 So. 2d 1194.

22. By a preponderance of the evidence the Departnent
denonstrated that M. Butler's recollection of his conversation
with M. DeMarco is accurate and that he made no assurances about
the timng for his re-licensure.

23. In Richard E. Parker v. Departnent of Business and

Pr of essi onal Regul ation, Division of Florida Land Sal es,

Condom ni um and Mbil e Hones, DOAH Case No. 97-0809, the

Adm ni strative Law Judge explained, in footnotes 7 and 8, to the
Recommended Order, the use of the applicant's own testinony to

establish his good noral character, as follows:.
" Petitioner testified in his own defense
concerning his post-crimnal episode
rehabilitation. H's testinony was credible
and unrebutted by the Departnent.
Notw thstanding its self-serving nature, the
testinony of an applicant for licensure, |ike
that given by Petitioner in the instant case,
may be considered and relied upon as
conpetent substantial evidence, even if it is
uncorroborated and contrary to the evidence
adduced by the licensing agency. See Falk v.
Beard, 614 So. 2d 1086, 1089 (Fla. 1993)("It
woul d be an anomal ous situation indeed if the
testinony of the one agai nst whom a conpl ai nt
is | odged could never formthe basis for
conpetent substantial evidence."); Florida
Publ i shing Conpany v. Copel and, 89 So. 2d 18,
20 (Fla. 1956) ("There is no doubt that the

12



testinmony of the plaintiff, although
uncorroborated, '. . . if reasonable on its
face, and believed and accepted by the jury
as true can carry the burden of proof.'");
Martuccio v. Departnment of Professional

Regul ation, Board of Optonetry, 622 So. 2d
607, 609-10 (Fla. 1st DCA 1993) (expert
testinmony of applicant for |licensure was not
i nconpetent and could be relied upon "as
conpetent substantial evidence to support

[ hearing officer's] conclusions"); Raheb v.
Di Battisto, 483 So. 2d 475, 476 (Fla. 3d DCA
1986) ("We are not persuaded, as urged, that
the testinony of the plaintiff . . . should
have been rejected by the trial court as
inherently incredible; it was the trial
court's function, not ours, to weigh the
testimony and evi dence adduced in the cause
based on its observation of the bearing,

13



denmeanor, and credibility of the w tnesses
appearing in the cause.").

8 The purpose of this proceeding is to
determ ne whet her Petitioner presently neets
the "good noral character™ requirenent for
|icensure as a yacht sal esperson, not to

det erm ne whet her the Departnent was correct,
based upon the information it then had
available to it, to prelimnarily deny
Petitioner's application for |licensure on the
ground that he |l acked "good noral character."”
See Beverly Enterprises-Florida, Inc. v.
Departnent of Health and Rehabilitative
Services, 573 So. 2d 19, 23 (Fla. 1st DCA
1990) ("A request for a formal adm nistrative
heari ng conmmences a de novo proceedi ng
intended to formul ate agency action, and not
to review action taken earlier or
prelimnarily.").

24. Despite having the burden to do so, the Respondent
presented no evidence of rehabilitation or good noral character
ot her than the passage of tine (of approximately a nonth before
the application and six nonths before the hearing), and the early
term nation of his probation. The fact that the Departnent
failed to check references is not affirmative proof at hearing of
their accuracy, credibility, and continuing relevance. Although,
as descri bed above, the Respondent's testinony could have fornmed
the basis for establishing his rehabilitation and good noral
character, his testinony about his current circunstances were as
fol |l ows:

|, basically, need a license to nake a
living. It's a hardship. | don't think
M. Butler or the State of Florida is being
fair and judging ne as an individual.

(T. 189.)

25. Although the Respondent's counsel elicited testinony

14



concerning a guess of the nunber of convicted felons with ship
and yacht brokers' |icenses, he made no show ng of conparable
factual situations in any of those cases either at the hearing or
in any citations wthin his Proposed Recomended O der.

26. Pursuant to Section 326.004, Florida Statutes, as
i npl emrented by Rule 61B-60.003, Florida Adm nistrative Code, a
convicted felon may be |icensed as a yacht broker,
notw t hstanding his prior felony conviction, if he presents
sufficient evidence to establish the rehabilitation of [his] good
noral character. Regardless of whether the provision relating to
5 years is applicable, the Respondent has made no such show ng.
Absent an affirmative show ng at hearing, of good noral character
in support of the application, the issue of whether Subsection c.
or d. of Rule 61B-60.003(3)(a)7, Florida Adm nistrative Code is
applicable, is deened irrelevant to the disposition of this
pr oceedi ng.

27. \Wile denponstrating that the applicant has been
puni shed, counsel for the Respondent elicited testinony that
denonstrates that the purpose of the statute is consuner
protection not continued punishnent. There is no evidence to the
contrary. Specifically, no evidence that the Departnent through
its enployees acted arbitrarily, capriciously, or to further
puni sh the applicant.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of

15



Law, it is RECOMWENDED t hat the Departnent issue a final order
denyi ng the Respondent's application for a yacht and ship

brokers' |icense.

16



DONE AND ENTERED t his 22nd day of July,

Tal | ahassee, Leon County, Florida.

1999, in

ELEANOR M HUNTER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee,
(850) 488-9675

Florida 32399-3060

SUNCOM 278-9675

Fax Filing (850) 921-6847
wwv, doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 22nd day of July, 1999.

COPI ES FURNI SHED

WIlliam Qgl o, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

Fred C. Bamman, |I1Il, Esquire
Bamman and Quinta

Post O fice Box 399

Ponmpano Beach, Florida 33061

Philip Now ck, Director

Fl ori da Land Sal es, Condom ni uns
and Mbobil e Hones

Departnent of Busi ness and
Pr of essi onal Regul ati on

1940 North Monroe Street

Tal | ahassee, Florida 32399-1007

W1 1iam Wodyard, Ceneral Counse
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wwthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll

issue the Final Order in this case.
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